The raids begin when a group of 15 to 25 INS agents enter a workplace without advance warning, surround the workers, and guard all exits. 4 The raids often begin with "workers' cries of 'la migra'. . followed by attempts by some workers to hide or run. . . . " Agents move systematically through the workforce, displaying badges and directing pointed questions at selected workers. Those workers believed to be undocumented are handcuffed and taken away. 6 The raids cause "confusion and pandemonium" and generate considerable anxiety among the employees. One worker has testified that she was afraid " [b] ecause if I leave and they think I don't have no papers and they shoot me or something. ' In INS v. Delgado, the Supreme Court declared that workplace raids involve no Fourth Amendment seizure because questioned workers were free to walk away from the questioning." For the first time, a majority of entry into the premises by obtaining either a search warrant or the consent of the establishment's owner. The consent of the owner is secured for approximately 90% of raided workplaces. See id. at 626. Thus, the INS conceivably can lawfully enter most workplaces with no specific information whatsoever.
Warrants used to authorize raids may be challenged as violative of the Fourth Amendment. Compare International Molders' & Allied Workers ' Local Union No. 164 v. Nelson, No. C-82-1896 , slip op. at 6-20 (N.D. Cal. Oct. 28, 1985 (enjoining preliminary raids based on warrants that do not identify specific individuals), denying request for stay of preliminary injunction, No. 85-2745 , slip op. (9th Cir. Dec. 2, 1985 ) with Blackie's House of Beef v. Castillo, 659 F.2d 1211 , 1226 -27 (D.C. Cir. 1981 (warrants for raids need not identify specific individuals), cert. denied, 455 U. S. 940 (1982) . It is important to note that, if Congress authorizes sanctions for employers who hire undocumented immigrants, see S. 1200, 99th Cong., 1st Sess. (1985) , employers are unlikely to consent to raids. As a result, challenges to raids may become focused on the sufficiency of warrants.
4. See Sureck, 681 F.2d at 631-32; Delgado, 466 U.S. at 229-30 (Brennan, J., concurring in part and dissenting in part).
5. Sureck, 681 F.2d at 627. 6. See Delgado, 466 U.S. at 230 (Brennan, J., concurring in part and dissenting in part). 7. Id. at 237 n.7 (Brennan, J., concurring in part and dissenting in part) (quoting UNITED
STATES COMMISSION ON CIVIL RIGHTS, THE TARNISHED GOLDEN DOOR: CIVIL RIGHTS ISSuES IN
IMMIGRATION 90- 91 (1980) ). See also INS v. Lopez-Mendoza, 104 S. Ct. 3479, 3487 (1984) (raids are chaotic). 8. Delgado, 466 U.S. at 237 (Brennan, J., concurring in part and dissenting in part). The raids have stirred forceful protests by community groups, civil rights organizations, and public officials. Described as "commando-like," Target: Illegal Aliens, NEWSWEEK, May 10, 1982 , at 45, "terroristic," Cranston Demands Immediate End to INS Raids, L.A. Times, Apr. 30, 1982 , and "paramilitary," id. at 23 (quoting Rev. Allan F. Deck of the Hispanic Ministry Diocese of Orange County), they have been criticized as being designed "to cause the maximum amount of disruption to employers, workers and communities," id. at 3 (quoting Sen. Cranston).
9. The Court did not address the sufficiency of the warrants used to support two of the raids. 466 U. S. 210 (1984) . The Court encountered workplace raids in only one other case. In INS v. LopezMendoza, 104 S. Ct. 3479 (1984) , the Court held that the exclusionary rule does not apply to deportation proceedings. Although the respondent had been apprehended during a workplace raid, the Court did not discuss the constitutionality of the raid.
Without the exclusionary rule to deter the apprehension of undocumented immigrants through constitutionally dubious tactics, it becomes even more important that the Court provide clear standards that repudiate unconstitutional practices. The establishment of clear judicial standards would help the INS to develop similarly clear administrative guidelines. INS agents seeking to abide by constitutional constraints thus would more easily be able to modify their conduct accordingly. Consequently, INS agents who may otherwise engage in unconstitutional tactics because of the abolition of the exclusionary rule may still be restrained by internal controls. See id. at 3487-88 (INS internal regulations the Court explicitly endorsed the view that no Fourth Amendment interest is at stake as long as an individual's freedom of movement is not restricted, that is, when the individual is not detained.
This Note criticizes the restrictive definition of "seizure" that the Court used in Delgado, and argues that a citizen or documented immigrant 0 subjected to citizenship questioning" during a workplace raid is "seized" within the meaning of the Fourth Amendment.
1 2 The Note then proposes that the INS be governed by constitutional restrictions similar to those developed by courts to govern the police: The INS should be required to base citizenship questioning on an individualized reasonable suspicion of undocumented immigration. 3 Furthermore, this reasonable suspicion may not be based on race, because doing so creates added intrusion under the deter Fourth Amendment violations).
10. This Note assumes that documented immigrants and citizens are equally protected by the Fourth Amendment, though the Supreme Court has not yet so ruled. At one point, although the majority opinion did not reach the issue, four members of the Court expressed the view that documented immigrants are covered directly by the Fourth Amendment. See Abel v. United States, 362 U. S. 217, 248, 250 (1960) (Brennan, J., dissenting) ; id. at 246-47 (Douglas, J., dissenting); see also Sureck, 681 F.2d at 639; United States v. Barbera, 514 F.2d 294, 296 n.3 (2d Cir. 1975 13. Like the police, the INS is a law enforcement agency; it is authorized by statute to enforce immigration laws and is empowered to conduct investigations, searches, and seizures and to make arrests. See Immigration and Nationality Act, § 287, 8 U.S.C. § 1357 (1982).
The Yale Law Journal Vol. 95: 767, 1986 Fourth Amendment and also violates the equal protection guarantees of the Fifth Amendment.
I. "SEIZURES" WITHOUT RESTRICTIONS ON MOVEMENT
The Court's finding in Delgado that INS questioning of workers during raids is not a Fourth Amendment seizure rested on a recentlyformulated test: an individual has been seized only when a reasonable person under the same circumstances would not have felt free to walk away." The Court's test, however, incorrectly equates the general liberty interests protected by the Fourth Amendment with the specific right of freedom of movement. Even though some stops for questioning-such as citizenship questioning during workplace raids-are said to impose no restrictions on movement, they intrude so deeply on general liberty interests that they should be regarded as "nondetentive seizures" under the Fourth Amendment."
5

A. "Seizures" Under the Fourth Amendment
The Court has interpreted the Fourth Amendment "right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures" 6 to be the right of individuals to personal security and privacy 7 free of arbitrary 8 and abusive 9 governmental in-14. See Delgado, 466 U.S. at 215. Even under the Court's formula for a seizure, its view of the facts left ample room for disagreement. The decision turned on the Court's finding that the INS agents did not, by means of a show of authority, detain the workers. The Court's critical factual interpretation was that the workers were unreasonable in inferring that the INS agents stationed at all exits were there to keep them from leaving. According to the Court, the "obvious purpose of the agents' presence at the factory doors was to insure that all persons in the factories were questioned." Id. at 218.
It is difficult to imagine that a reasonable worker would have felt free to walk away when all exits were guarded. A vigorous dissent criticized the majority opinion for its "studied air of unreality" and found that the overall conditions resulted in detention. Id. at 226 (Brennan, J., concurring in part and dissenting in part). See supra text accompanying notes 4-8; see also Illinois Migrant Council v. Pilliod, 531 F. Supp. 1011, 1019 (N.D. Ill. 1982) ("when agents are stationed at points of egress, it is only reasonable to infer that they are there in order to restrict egress").
15. Because courts have used the terms "detention" and "nondetention" synonymously with "seizure" and "nonseizure," a "nondetentive seizure' would be an oxymoron under their terminology.
This Note argues for severance of the linkage between seizure and detention by showing that seizures within the meaning of the Fourth Amendment can occur without restrictions on movement.
16. U.S. CONST. amend. IV. 17. The privacy interest safeguarded by the Fourth Amendment is an individual's "reasonable expectation of privacy. " Brown v. Texas, 443 U.S. 47, 51 (1979) .
18. See, e.g., Terry v. Ohio, 392 U.S. 1, 8-9, 20-22 (1968) ; Delaware v. Prouse, 440 U.S. 648, 653-54 (1979) .
19. The protection of the Fourth Amendment against abusive governmental interference has been emphasized by the Court in its concern over the "'grave danger' of abuse of discretion." Prouse, 440 U.S. at 662 (quoting United States v. Martinez-Fuerte, 428 U.S. 543, 559 (1976) ). The same concern is implicit in the Court's refusal to allow Fourth Amendment rights to be subject solely to the "unfettered discretion of officers in the field." Brown v. Texas, 443 U.S. 47, 51 (1979) . Some commentators have observed that it would be anomalous for the Fourth Amendment to protect against arbitrary, or terference. In elaborating on the "inestimable right of personal security," 20 the Court has emphasized that "'[n]o right is held more sacred, or is more carefully guarded, by the common law, than the right of every individual to the possession and control of his own person, free from all restraint or interference of others, unless by clear and unquestionable authority of law."' 2
Before Delgado, the Court had formulated a broad conception of the liberty interests embraced by the Fourth Amendment. 22 For instance, in Terry v. Ohio, the Court declared that "the sounder course is to recognize that the Fourth Amendment governs all intrusions by agents of the public upon personal security." 2 3 Although all the cases in which the Court invalidated a stop did, indeed, involve restrictions on movement, the Court recognized in those situations that intrusions on liberty were caused not only by the restrictions on movement, 2 but also by the duration and nature of questioning, 2 5 and by the creation of anxiety, fear, or concern.
26
Most importantly, in explaining opposite holdings in two cases where the restrictions on movement were similar, the Court emphasized that the "psychological" or "subjective" intrusion-the arousal of anxiety, fear, or concern-was the "crucial distinction" between the two seizures. 873 (1975) . In Delaware v. Prouse, the Court explained the "crucial distinction" between Martinez-Fuerte and Brignoni-Ponce: "'[The] objective intrusion-the stop itself, the questioning, and the visual inspection-also existed in rovingpatrol stops. But we view checkpoint stops in a different light because the subjective intrusion-the generating of concern or even fright on the part of lawful travelers-is appreciably less in the case of a checkpoint stop.', 440 U.S. at 656 (quoting Martinez-Fuerte, 428 U.S. at 558). 28. See infra note 56. 29. The Court has noted that "the degree of community resentment aroused by particular practices is clearly relevant to an assessment of the quality of the intrusion upon reasonable expectations of personal security caused by those practices." Terry, 392 U.S. at 17 n.14. Several senators have indicated concern about the "feeling of hysteria" expressed by members of the Hispanic community over Operation Jobs, which was a weeklong period Citizenship questioning, even without detention, far exceeds the kind of intrusions caused by ordinary police questioning; by conveying doubt about an individual's right to belong in the country, it strikes at the heart of one's claim to actual equal membership in society. Like others who have faced widespread discrimination, Hispanics-specifically targeted by the INS-cannot take for granted the right to full participation in American society. Thus, questioning by INS agents that challenges one's right to be in the country at all-much less one's claim to equal membership-is likely to be acutely disturbing and, therefore, enormously intrusive. 32 This Note will argue below that the explicit use of racial characteristics by the INS in choosing whom to question violates equal protection. 33 However, even if it is decided that this use of race is not in strict violation of the equal protection clause, the norms embodied in equal protection-repugnance to disadvantaging racial classifications-should inform the analysis of the Fourth Amendment issues. Where investigation is largely directed by race, Fourth Amendment doctrine should recognize that members of minority groups will be especially resentful, because racial characteristics are the immutable traits upon which unlawful discrimination in other areas is based. Therefore, the heightened subjective intrusion experienced by minority workers should be recognized as a significant invasion on valid Fourth Amendment interests."' 31. 446 U.S. 544, 558 (1980) (drug courier case). The Justices deemed the considerations "not irrelevant" but not "decisive." Id. Sept. 14, 1981, at 116, 130 (Mexican American found citizenship questioning "gives you the feeling that you don't really belong here. . . .You're always ready to prove you're a citizen, that you're an American, that you belong."); Harwood, supra note 2, at 530-31 (Mexican Americans express annoyance at being mistaken for undocumented immigrant); see also Delgado, 466 U.S. at 230 (Brennan, J., concurring in part and dissenting in part) (INS agents warned worker, a citizen, that they would return to check on him because he spoke English too well).
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More generally, nondetentive encounters that a reasonable person would find offensive should be regulated by the Fourth Amendment. See Terry, 392 U.S. at 15 ("courts still retain their traditional responsibility to guard against police conduct which is overbearing or harassing"); United States v. Vasquez, 612 F.2d 1338 , 1343 (2d Cir. 1979 ) (in allowing stop of suspected drug courier, court noted that " [t] here was no evidence of harassment, intimidation, physical restraint, humiliation or prolonged questioning") (emphasis added); People v. De Bour, 40 N.Y.2d 210, 217, 352 N.E.2d 562, 567-68, 386 N.Y.S.2d 375, 380-81 (1976) ("Despite the lack of a forcible seizure [,] . . . any time an intrusion on the security and privacy of the individual is undertaken with intent to harass or is based upon mere whim, caprice or idle curiosity, the spirit of the Constitution has been violated ... . 
See infra
II. CONSTITUTIONAL LIMITS ON NONDETENTIVE INS SEIZURES
A. The Fourth Amendment Balancing Test
Like a police force, the INS in enforcing immigration laws fulfills a law enforcement function and should be governed by the same Fourth Amendment principles that limit police activity. Courts, however, have been uniquely deferential to enforcement activities of the INS; they have not, in any rigorous, systematic fashion, used Fourth Amendment restrictions on police practices to govern INS activities."
5 The nonsensical result is that a citizen or documented immigrant's Fourth Amendment rights are less jealously guarded when she is confronted and questioned by the INS seeking undocumented immigrants than when she is confronted and questioned by the police or the Federal Bureau of Investigation seeking armed robbers or murderers.
In Terry v. Ohio, the Supreme Court established that some police conduct that falls short of a "technical arrest" or a "full-blown search" nevertheless is governed by the Fourth Amendment. In that case, a police officer noticed two men taking turns walking back and forth numerous times along an identical route, pausing each time to stare into the same store, and then conferring together immediately after each trip. Suspecting imminent criminal activity, the officer approached the men to question and frisk them.
3 "
35. See generally Schuck, The Transformation of Immigration Law, 84 COLUM. L. REV. 1, 1 (1984) (immigration is area in which governmental authority is at "zenith" and individual rights at "nadir"). Congress in some instances may have greater authority with respect to individuals already determined to be noncitizens. INS enforcement activity, however, is part of the process of identifying those noncitizens, and'inevitably brings the INS into contact with citizens. When noncitizens cannot be singled out, the reasons for deference do not apply.
The courts' deference also may be based on the fact that deportation is a civil proceeding and that civil sanctions are usually less severe than criminal penalties. Since INS law enforcement is said to involve ultimately less punishment, it may not need to be evaluated as strictly as criminal law enforcement. Id. at 24-27. In addition, the risk of abuse by the police may be higher than by the INS to the extent that the police potentially can impose a broader range of harsh consequences than the INS. Although the INS may subject a lawfully present individual to harassing questions, the individual ultimately can prove conclusively her legality by producing, for example, an American birth certificate. An individual stopped by the police, however, usually cannot prove his innocence of criminal charges with the same amount of certainty.
Even though deportation is considered a civil proceeding, however, punishment under the immigration laws often is as severe as a criminal penalty. Deportation may leave an individual stateless as well as cause loss of a job and separation from family members. Id. at 25-27. Even assuming that the civil penalty is less onerous, it does not follow that enforcement of civil statutes necessarily involves less intrusion than enforcement of criminal laws. See supra text accompanying notes 28-34. In addition, the risk of discriminatory abuse and short-term incarceration by the INS, in conditions that may be deplorable, is still substantial, especially for minority individuals. See, e.g., Garcia v. INS, No. 82-F-680, slip op. at 23 (D. Colo. Nov. 4, 1982) (INS detention center unconstitutional because of inadequate food and bedding, unsanitary drinking and bathing facilities, and unjustified strip searches). Being required to prove lawful presence, even when it can be shown conclusively, is itself an indignity.
36. Terry, 392 U.S. at 4-7, 22-23.
Faced with a situation in which the officer indisputably lacked probable cause to arrest the defendants for any crime until weapons were actually discovered, the Court refused either to insist on probable cause and leave the police powerless to investigate suspicious behavior or to isolate the encounter from Fourth Amendment scrutiny and leave this kind of intrusion unregulated. 3 7 The Court instead adopted a middle ground by deciding that a seizure had occurred and by using the general Fourth Amendment requirement of reasonableness 8 to evaluate "an entire rubric of police conduct . . .[that involves] necessarily swift action predicated upon the on-the-spot observations of the officer on the beat . . .,,"
To assess the reasonableness of the stop-and-frisk, the Court invoked a balancing test, weighing the governmental interests served by the seizure against the interference with Fourth Amendment liberties that the seizure entailed. 40 As a result, the Court introduced the new standard of reasonable suspicion-instead of probable cause-to judge a stop-and-frisk. The Court stressed, however, that, "in justifying the particular intrusion the police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion" as a means to prevent or detect crime. 4 In addition, the scope of the intrusion must be limited. The Court in Terry, 392 U.S. at 27-30, was careful to ensure that the scope of the officer's actions was reasonably related to the circumstances that justified initiation of the encounter. In subsequent cases, the Court has continued to stress that seizures must involve limited intrusions to be considered under the balancing test. See Michigan v. Summers, 452 U.S. 692, 699 (1981) ("some seizures admittedly covered by the Fourth Amendment constitute such limited intrusions on the personal security of those detained and are justified by such substantial law enforcement interests that they may be made on less than probable cause").
42 Id. at 565 n.6 (Powell, J., concurring in part and concurring in the judgment). The remaining two Justices in the majority upheld the encounter because they found it was consensual. Id. at 555-57 (opinion of Stewart, J.). Vol. 95: 767, 1986 fendant was travelling under an assumed name." With the discovery of the additional factor, the cumulative set of articulable facts was no longer overinclusive, because it distinguished the defendant from innocent travellers. 5 The Court also has applied the balancing test to the area of immigration law enforcement, concluding that stops for citizenship questioning are measured against the standard of reasonable suspicion.
5 2 In finding no detention in Delgado, however, the Court did not reach the question of whether INS stops at workplaces, like police stops, must be based on specific information about the particular individual questioned. In analyzing this question, comparison of the individual and governmental interests for both INS stops and police stops shows that the INS should be at least as constrained as the police.
The Individual Interests
In evaluating the intrusiveness of a law enforcement technique, the Court has focused on the degree of interference likely to be suffered by innocent individuals. 5 3 Since the vast majority of undocumented immigrants sought by the INS belong to minority groups, it is reasonable to think that minorities account for a larger proportion of the innocent individuals seized by the INS compared to those seized by the police. Specifically, during workplace raids, the INS focuses questioning on Hispanic workers, including citizens and documented immigrants, because of the convergence of three factors. First, most undocumented immigrants are 50. Florida v. Royer, 460 U.S. 491, 502 (1983) (four Justices). A fifth Justice rejected the factors in the profile because "considered individually or collectively, they are perfectly consistent with innocent behavior . . . ." Id. at 512 (Brennan, J., concurring in the result).
51.
Similarly, lower courts, grappling with whether particular sets of facts contain individualizing "suspicious" characteristics, have identified specific factors-whether or not elements of a profile-that contribute to individualized suspicion. See, e.g., United States v. Elsoffer, 671 F.2d 1294 , 1297 (11th Cir. 1982 
The Governmental Interests
The public interest in controlling undocumented immigration is usually justified by the economic, social, and political harm caused to the United States by the presence of undocumented immigrants. 58 (1981) Workplace raids are thought to be needed by the INS because of the difficulty of guarding the nation's borders. Since many undocumented immigrants enter the country to seek employment, workplace raids "strike directly at th[e] cause, enabling the INS with relatively few agents to diminish the incentive for the dangerous passage across the border and to apprehend large numbers of those who come." ' However, not even the Supreme Court seems to believe today that undocumented immigration is as big a problem as had been previously thought. The Court recently noted that undocumented immigrants "underutilize public services" and are not a burden on a state economy. 6 1 The Court's shifting views reflect a deep division among researchers on the overall impact of undocumented immigration. 2 Ultimately, even assuming that undocumented immigration imposes major social costs, the costs are certainly far lower than those caused by the crimes that Terry stops by the police are meant to control, such as the illicit sale and distribution of narcotics. 6 3 Despite the enormous social costs of narcotics trafficking, the Court has not allowed police officers fighting narcotics to conduct Terry stops without individualized suspicion of criminal activity." The INS-combatting a problem of less magnitude-should be at least as circumscribed.
This initial comparison suggests that there is no reason to categorically allow the INS greater authority than the police. Citizenship questioning by the INS involves a greater personal intrusion to serve a less important governmental interest than Terry stops by the police. 
B. Equal Protection Under the Fifth Amendment
Beyond the Fourth Amendment problems, INS workplace raids raise serious Fifth Amendment concerns as well."
6 Under equal protection analysis, classifications that impose burdens on the basis of race are subjected to strict scrutiny. 67 Such classifications bear a "very heavy burden of justification;" '6 8 the ends must be a compelling governmental interest and the means must be precisely tailored to advance that purpose.
6 9 Since the INS uses race as a means to select individuals to impose the burden of citizenship questioning," the racial classification employed by the INS must be subjected to strict scrutiny.
Compelling Governmental Interest
There is only one case in which the Supreme Court has approved a racial classification explicitly disadvantaging a minority after subjecting it to strict scrutiny. In Korematsu v. United States, the Court upheld the wartime exclusion of persons of Japanese ancestry from a West Coast military area. 71 To justify use of such a racial classification, the Court required the government to demonstrate a "[p]ressing public necessity," which the Court found was supplied by the needs of the military during a time of war.
72
In two immigration law enforcement cases, the Court has declared that the INS may impose citizenship questioning on the basis of race. In neither case, however, did the Court even mention equal protection or strict scrutiny. With respect to INS roving patrols, the Court found that "Mexican appearance [is] a relevant factor" in the selection of motorists to detain.
7 3 With respect to stops of vehicles at permanent checkpoints, the Court found that "even if it be assumed that such referrals [to secondary 66. One exception may be the use of race when it is part of a description to identify a particular individual. The use of race as part of a particularized description rather than an "alien" or "drug courier" profile is less susceptible to abuse because only that particular individual, or someone closely resembling that person, may be stopped. It is important that there are sufficient nonracial elements in order for the description to be truly individualized. See generally Johnson, Race and the Decision to Detain a Suspect, 93 YALE L.J. 214, 242-43 (1983 inspection areas] are made largely on the basis of apparent Mexican ancestry, we perceive no constitutional violation." ' 4 The Court apparently viewed race as just another factor relied on by the INS. The Court considered the use of race solely under existing Fourth Amendment doctrine and concluded that its predictive value was sufficiently high and the apprehension of undocumented immigrants sufficiently important to permit its use. But where race is employed as a "suspicious" factor for law enforcement purposes, the Fifth Amendment should come into play. The use of race should not be permitted unless the government can meet its "very heavy burden of justification." Factory raids-or any other enforcement operations-performed by the INS do not advance a governmental interest that even approaches the magnitude of the one asserted in Korematsu. The possible protection of jobs and services-even if the loss were as great as the INS claims-does not begin to rise to the level of defending the United States against possible espionage during wartime. Before the INS should be allowed to use a racial classification, it should be required to demonstrate a pressing public necessity, a showing that it is unlikely to be able to make. 5
Precisely Tailored Means
Even a pressing public necessity will not justify a burdensome racial classification if the classification is not necessary or precisely tailored to serve the governmental interest." 6 The use of race by the INS satisfies neither requirement. The classification is grossly overinclusive in that there are 14.6 million Hispanics" as compared to an estimated 3.0-4.3 million undocumented Hispanic immigrants 8 in the country. Thus, be- 184, 196 (1964) (because of existence of race-neutral statutes forbidding all promiscuous conduct, statute specifically prohibiting interracial cohabitation was unnecessary, and therefore, unconstitutional).
BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, STATE AND METROPOLITAN AREA
DATA BOOK 4 (1982).
78. The figures are based on the estimate of 3.5-5.0 million undocumented immigrants reported by the President's Select Commission on Immigration and Refugee Policy, see supra note 58, and the estimate that 85% of all undocumented immigrants are Hispanic, see Corwin, supra note 54 at cause of the imprecision of the classification, many lawfully present Hispanics are seized for citizenship questioning because of their race.
7 "
The racial classification is also substantially underinclusive in that about 15% of all undocumented immigrants are not Hispanic.
8 By relying on race, the INS focuses disproportionately on individuals who appear to the INS to be Hispanic. For example, even though undocumented Mexican immigrants are estimated to constitute no more than 60% of the total population of undocumented immigrants in the United States,"' they consistently account for about 90% of the undocumented immigrants apprehended by the INS, while undocumented immigrants from other countries go undetected. 8 2 The INS's use of racial factors to target undocumented Mexicans causes Hispanic citizens and documented immigrants to be disproportionately seized for citizenship questioning, in comparison to lawfully present individuals of other racial groups. The INS's use of race is thus impermissible under equal protection analysis.
III. A STANDARD FOR NONDETENTIVE SEIZURES
To protect the Fourth and Fifth Amendment rights of citizens and documented immigrants working in establishments raided by the INS, the INS must not be permitted to question a worker about her citizenship without individualized reasonable suspicion of undocumented immigration (or illegal alienage). For, as this Note has argued, citizenship questioning violates the Fourth Amendment, even when the worker questioned is free to walk away. The proposed standard is the same as the one used to review detentive seizures by the police, with "undocumented immigration" substituted for "criminal activity." 79. Even though other factors may be used in combination with race, race should not be considered an additional "suspicious" factor because of this overinclusiveness.
80. See supra note 78. Nelson, 762 F.2d 1318 , 1331 -32 (9th Cir. 1985 Illinois Migrant Council v. Pilliod, 548 F.2d 715 (7th Cir. 1977 ) (en banc); Au Yi Lau v. INS, 445 F.2d 217, 222-23 (D.C. Cir.), cert. denied, 404 U.S. 864 (1971) .
A second standard, employed by one district court, permits detentive questioning based on individualized reasonable suspicion of alienage. See Garcia v. INS, 
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A. The Standard for Detentive Seizures by the Police
The standard for detentive seizures by the police is individualized reasonable suspicion of criminal activity. 85 The requirement of individualized information serves two functions: in requiring more specific evidence, it lowers the number of erroneous intrusions; in reducing the discretion available to law enforcement officers, it limits the possibility that the discretion will be exercised in a discriminatory manner. 8 6
B. Applying the Police Standard to INS Workplace Raids
As argued earlier, there is insufficient reason to vest greater authority in the INS than in the police. 87 The particular considerations involved in INS workplace raids support the application of the police standard to raids, and differentiate the raids from roadblocks and airport stops. 88 Those considerations are: (i) the overtly racial aspects of INS enforcement, (ii) the lesser need for immediate apprehension, (iii) the chilling effect on the employment of Hispanic citizens and documented immigrants, and (iv) the availability of alternatives.
Since the INS interacts primarily with racial minorities, the risk of abusive questioning is heightened. 89 Requiring the INS to formulate individualized reasonable suspicion-which means a standard not based on Nov. 4, 1982) . Finally, the Third Circuit has permitted detentive questioning with a more open-ended Fourth Amendment requirement that the scope of an intrusion be reasonably related to its purpose, but not necessarily supported by individualized information. See Babula v. INS, 665 F.2d 293, 295-97 (3d Cir. 1981) .
85. See supra text accompanying notes 43-51. 86. In Delgado, Justice Powell, the only Justice to discuss the issue of individualized suspicion, concluded that such suspicion was unnecessary for citizenship questioning during workplace raids. He analogized factory raids to the permanent checkpoint stops approved in Martinez-Fuerte-the only type of Terry stop for which the Court has expressly waived the requirement of individualized suspicion. 466 U.S. at 221-24 (Powell, J., concurring in the result). The Court's decision in MartinezFuerte, 428 U.S. 543, 561-64 (1976) , turned on the finding that the stops were very limited intrusions.
Justice Powell's analogy is flawed because the factors that minimize the intrusiveness of permanent checkpoints are not present in workplace raids. In contrast to motorists who approach well-marked permanent checkpoints, workers in factories are not forewarned but are taken by surprise by the entry of the INS. Factory raids generate fear and concern among the workers and are more disruptive than checkpoint stops. See ILGWU v. Sureck, 681 F.2d 624, 640-41 (9th Cir. 1982 REv. 1069 REv. , 1092 REv. (1984 . The Court since Delgado has noted that during factory raids, " [l] arge numbers of illegal aliens are often arrested at one time, and conditions are understandably chaotic. " INS v. Lopez-Mendoza, 104 S. Ct. 3479, 3487 (1984 the overbroad and offensive racial characterizations currently used-would lower the number of citizens and documented immigrants exposed to that risk. In addition to being consistent with Fourth Amendment doctrine for other types of police conduct, this rule also would resolve the equal protection problems caused now by the INS's extensive use of race.
90
Unlike the INS's use of race, stops at roadblocks are usually constrained by neutral criteria, such as the stopping of every car or of cars at fixed intervals, that minimize the selectivity, on the grounds of race or any other factor.
1 Drug courier profiles, to the extent that some may include a racial component, have not been shown to rely on race to the degree that INS workplace raids do. Although recently there has been more evidence suggesting that race is a component of the profile, courts have not explicitly authorized stops in which race has been a factor. 9 2 Moreover, the 90. By the same reasoning, courts should strike down factors used as surrogates for race, such as "foreign" appearance, a heavy accent, or inability to speak English, for they too are overbroad and descriptive of many minority citizens and documented immigrants. Other subjective factors such as apprehensiveness or furtive behavior should also be scrutinized for racial bias.
It follows, then, that citizenship questioning arising from reasonable suspicion of alienage, in place of reasonable suspicion of illegal alienage, does not satisfy constitutional guarantees because it relies heavily on "foreign" appearance. See supra note 84 for cases approving standards based on alienage. The lower standard is overinclusive not only because citizens are mistaken for aliens but also because many aliens are documented. The overinclusion affects primarily minorities since aliens-both documented and undocumented-come predominantly from Latin America and Asia. See Corwin, supra note 54, at 248-50; Note, The Factory Raid: An Unconstitutional Act?, 56 S. CAL. L. REv. 605, 610 (1983); see also supra notes 54-56 and accompanying text.
In addition, a standard based on reasonable suspicion of alienage is essentially a standard of less than reasonable suspicion of illegality. See Delgado, 466 U.S. at 235 (Brennan, J., concurring in part and dissenting in part) ("[Tihe mere fact that a person is believed to be an alien provides no immediate grounds for suspecting any illegal activity."). Such a standard would permit arbitrary law enforcement in violation of a core purpose of the Fourth Amendment. A standard of less than reasonable suspicion is likely to place most workers under suspicion, and the decision to question any particular individual would be an arbitrary one. The expanded discretion available to INS agents under a lower standard also would increase the risk that the decision to question a worker is made not on a legiti-profiles themselves, even those that apparently do not rely on race, have received mixed responses from the courts . 3 A second aspect of workplace raids is that the-element of urgency is generally absent. Because employed undocumented immigrants return to the workplace every workday, the INS can take more time to investigate suspected undocumented immigrants with little risk that the workers will disappear. Furthermore, employed undocumented immigrants pose little danger of violence to society. 94 Therefore, in the interest of protecting the rights of innocent workers, it is reasonable to require the INS to conduct more thorough investigations to develop individualized suspicion before conducting questioning.
By contrast, the element of urgency is a crucial part of DWI roadblocks and airport stops. With roadblocks, delay in the apprehension of drunken drivers poses an immediate risk to public safety. Similarly, a suspected drug courier who is not immediately apprehended is not likely to return to the airport the next day and give narcotics agents another chance.
A third aspect of workplace raids is that the harm to innocent individuals is significantly greater at the workplace than at roadblocks or airport stops because of the chilling effect the raids may have on employers. If the simple presence of Hispanic workers exposes employers to a greater chance of an expensive and disruptive raid, they may choose not to hire any Hispanic workers, including citizens and documented immigrants. Workplace raids, therefore, may be making it "good business" for employers to discriminate against Hispanics.
The fourth distinguishing feature of workplace raids is the feasibility of alternative enforcement techniques that serve the public interest in controlling undocumented immigration without causing the Fourth Amendment intrusions or the Fifth Amendment equal protection problems associated with racially-based dragnet operations. The constitutional difficulties aside, workplace raids do not appear even to be the most efficient way to attack undocumented immigration. Quite the contrary, evidence suggests that border enforcement is more efficient than workplace raids, as measured by the number of undocumented immigrants apprehended for each INS agent/hour. In other words, for each undocumented immigrant the INS captures at a workplace raid, it may have been able to catch several more-in the same time and with the same number of agents-had it instead been patrolling the borders."
5 And, at the border, the INS is more likely to develop individualized suspicion from direct observation, such as evidence of recent entry. Given the greater intrusiveness of workplace raids and the greater efficacy of border patrol, the latter should be the preferred form of enforcement." If, despite these reasons to the contrary, the INS continues to question workers, questioning should be conducted on an individualized basis rather than through dragnet raids. In the Seventh Circuit, the INS discontinued its dragnet raids pursuant to a court order. 97 The INS instead enters workplaces to look only for particular workers who are suspected of being undocumented immigrants. Chicago INS investigators have reported that the new procedures have not hindered their ability to apprehend employed undocumented immigrants. 9 The experience of the INS in Chicago suggests that individualized suspicion can be formulated. The INS can work with its sources and conduct unobtrusive investigation of a workplace to refine generalized information into individualized suspicion. It is reasonable to think that the sources can provide a description or name to individualize the information. 96. The government may contend that the apprehension of employed undocumented immigrants serves the additional purpose of making jobs available for lawfully present individuals. Research on the longer term effects of workplace raids suggests instead that employers re-hire the same or hire other undocumented immigrants, not citizens or documented immigrants, to fill the job openings created by raids. For example, studies and reports from various cities found that the jobs vacated because of Operation Jobs eventually were occupied again by undocumented immigrants. Citizens and documented immigrants either did not apply for those jobs or, if they did and were hired, quit within a short period. This occurred even though Operation Jobs targeted seemingly desirable, higher-paying jobs. See "Dirty Work": Americans Turn Down Many Jobs Vacated by Ouster of Aliens, Wall St. J., Dec. 6, 1982 , at 1, col. 1; see also Note, supra note 32, at 611-12 (describing major INS workplace raids in which 80% of those deported returned to same jobs within three months).
97. See Comment, supra note 29, at 669. 98. See id. The Third Circuit, rather than require individualized suspicion, has found that the questioning of all workers is a means of constraining INS discretion. See Babula v. INS, 665 F.2d 293, 296-97 (3d Cir. 1981 210 (1984) . Second, though the Third Circuit's approach eliminates selectivity as to who is questioned, questioning all workers increases the overall intrusiveness. The intrusiveness of the raids arises not only from selective questioning but also from the questions asked, see supra note 32 and accompanying text, and imposing the questioning on all workers would only aggravate the latter problem. Third, even the selectivity itself would be only marginally affected. Since the INS enters most workplaces with the owner's consent, the choice of the establishment itself is unconstrained, and is made primarily on the basis of the racial composition of the workforce. See supra note 3 and accompanying text.
99. Unobtrusive surveillance and investigation may determine the suspected individual's name, which may reveal whether the person has been deported previously. The use of an assumed name may Overall, therefore, the circumstances surrounding workplace raids bolster the conclusion that the authority of the INS to question workers should not exceed that of the police to conduct Terry stops. Under the Fourth Amendment, the existence of feasible alternatives indicates that the INS should pursue those possibilities rather than the more intrusive dragnet operations. 10 Under the Fifth Amendment, the availability of alternatives shows that racially-based workplace raids are unconstitutional because they are not necessary to achieve the governmental interest.' 0 1 Consequently, racially-based workplace raids cannot withstand constitutional attack under either the Fourth or Fifth Amendment.1 0 2
CONCLUSION
Despite the national concern over the presence of undocumented immigrants, courts should be loath to diminish privacy and personal security, particularly when the sacrifice is made mainly by minorities. As this Note has shown, citizenship questioning by the INS interferes substantially with liberties guaranteed by the Fourth Amendment. The use of race by the INS increases the Fourth Amendment invasion and violates equal protection under the Fifth Amendment. There is no adequate justification for allowing the INS to deviate from the constitutional norms established for the police. To protect fully the rights of all citizens and documented immigrants, and especially those who are members of minority groups, the INS should be barred from questioning workers unless it has individualized reasonable suspicion based on nonracial factors that each person questioned is an undocumented immigrant. contribute to individualized suspicion. 100. The Fourth Amendment requires the government to use the "least intrusive means reasonably available." Florida v. Royer, 460 U.S. 491, 500 (1983) (plurality opinion); see id. at 511 n.* (Brennan, J., concurring in the result).
101. See hote 76 and accompanying text. 102. As this Note has shown that the police standard for detentive seizures is appropriate for nondetentive INS seizures, it should be evident that a standard at least that stringent must be applied to detentive INS seizures.
